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1. GAO w i l l  n o t  r e v i e w  p r o t e s t  t h a t  t h e  government  
s h o u l d  p r o c u r e  a n  i t e m  from a p a r t i c u l a r  f i r m  o n  a 
s o l e - s o u r c e  bas i s  e v e n  where t h e  protester claims 
i t s  p r o p r i e t a r y  p o s i t i o n  m a k e s  i t  t h e  o n l y  f i r m  
q u a l i f i e d  t o  do t h e  w o r k .  

2 .  P r o t e s t  a g a i n s t  a g e n c y ' s  c a l l  f o r  s econd  round  o f  
best  and  f i n a l  o f f e r s  r a i s e d  a f t e r  t h e  l a s t  d a t e  
fo r  r e c e i p t  of o f f e r s  is u n t i m e l y .  

3 .  Basis  fo r  p r o t e s t  t h a t  awardee  may have  i n f r i n g e d  
o n  p r o t e s t e r ' s  p a t e n t s  is n o t  a p p r o p r i a t e  f o r  
r e v i e w  by GAO. 

The U n i v e r s i t y  o f  Dayton Research I n s t i t u t e  ( U D R I )  
p r o t e s t s  t h e  award of a c o n t r a c t  t o  A l l o y  S u r f a c e s ,  I n c .  
( A l l o y ) ,  u n d e r  r e q u e s t  f o r  p r o p o s a l s  ( R F P )  No. N00189-85- 
R-0016, i s s u e d  by t h e  Naval  A i r  R e w o r k  F a c i l i t y  (NAHF), 
C h e r r y  P o i n t ,  N o r t h  C a r o l i n a .  The RFP was i s s u e d  f o r  a 
b r a z e  c l e a n i n g  s y s t e m  t o  be u s e d  f o r  c l e a n i n g  aluminum and 
t i t a n i u m  a l l o y s  by e l i m i n a t i n g  s u r f a c e  o x i d e s .  

The p r o t e s t  is  dismissed i n  p a r t  and d e n i e d  i n  p a r t .  

U D R I  c o n t e n d s  t h a t  s i n c e  A l l o y  d i d  n o t  r e s p o n d  to  t h e  
i n i t i a l  RFP by t h e  c l o s i n g  d a t e ,  and  s i n c e  NARF i m p r o p e r l y  
r e o p e n e d  t h e  s o l i c i t a t i o n ,  and A l l o y  t h e n  s u b m i t t e d  a pro-  
p o s a l ,  A l l o y  was n o t  e l i g i b l e  f o r  award. U D R I  a l so  a r g u e s  
t h a t  prior to  t h e  i s s u a n c e  o f  t h e  RFP i t  s u b m i t t e d  a n  
u n s o l i c i t e d  and  u n i q u e  p r o p o s a l  t o  NARF f o r  a f l u o r o c a r b o n  
c l e a n i n g  s y s t e m  and NARF s h o u l d  have  awarded UDRI  a c o n t r a c t  
based o n  t h a t  p r o p o s a l  because i t  was b a s e d  o n  a u n i q u e  and 
i n n o v a t i v e  idea. I n  t h i s  c o n n e c t i o n ,  U D R I  a l l e g e s  t h a t  t h e  
R F P ' s  s p e c i f i c a t i o n s  were b a s e d  o n  t h e  p r o p r i e t a r y  informa-  
tion s u b m i t t e d  by U D H I .  UDRI a l so  p ro te s t s  N A R F ' s  r e q u e s t  
f o r  a second  r o u n d  o f  b e s t  and  f i n a l  o f f e r s  a s  b e i n g  
u n n e c e s s a r y  and o n l y  for  A l l o y ' s  c o n v e n i e n c e  and  t h a t  NARF 
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i m p r o p e r l y  e v a l u a t e d  i t s  p r o p o s a l  by a d d i n g  a $ 3 0 0 , 0 0 0  
l i c e n s e  f e e  t o  i ts  f i x e d  p r i c e  o f  $ 6 4 2 , 8 2 3 ,  f o r  a t o t a l  of 
$ 9 4 2 , 8 2 3 ,  t h u s  mak ing  i t s  pr ice  h i g h e r  t h a n  A l l o y ' s  $ 8 1 0 , 0 0 0  
o f f e r .  F i n a l l y ,  U D R I  a l l e g e s  t h a t  A l l o y  may b e  i n f r i n g i n g  
o n  U D R I ' s  p a t e n t s .  

U D R I  s u b m i t t e d  a n  u n s o l i c i t e d  p r o p o s a l  f o r  a b r a z e  
c l e a n i n g  s y s t e m  t o  NARF, w h i c h  UDRI s t a t e s  was b a s e d  o n  f o u r  
U D K I  p a t e n t s ,  o n  A u g u s t  29 ,  1983 .  NARF i s s u e d  t h i s  RFP o n  
October 2 6 ,  1 9 8 4 ,  w i t h  a c l o s i n g  da t e  of November 26. U D R I  
was t h e  o n l y  o f f e r o r  to  h a v e  s u b m i t t e d  i t s  p r o p o s a l  by t h e  
o r i g i n a l  c l o s i n g  d a t e .  NARF s t a t e s  t h a t  d u r i n g  a p r e p r o s a l  
c o n f e r e n c e  c o n d u c t e d  o n  November 9 ,  c e r t a i n  q u e s t i o n s  were 
r a i s e d  a t  t h e  c o n c l u s i o n  o f  t h e  c o n f e r e n c e  c o n c e r n i n g  t h e  
r e q u i r e d  l o c a t i o n  for g a s  b o t t l e s  a n d  d e l i v e r y  terms w h i c h  
were n o t  f u l l y  a d d r e s s e d  i n  t h e  RFP and p a r t i c i p a n t s  were 
a d v i s e d  t h a t  a w r i t t e n  amendment t o  t h e  s o l i c i t a t i o n  would  
be i s s u e d .  NARF s t a t e s  t h a t  t h e  amendment was n o t  i s s u e d  
p r i o r  t o  t h e  c l o s i n g  d a t e  a n d  t h e  c o n t r a c t i n g  o f f i c e r  
i n a d v e r t e n t l y  f a i l e d  to  e x t e n d  t h e  c l o s i n g  d a t e .  However,  
i n  December ,  amendment 0002 r e o p e n e d  t h e  s o l i c i t a t i o n  a n d  
was i s s u e d  t o  a l l  of t h e  o f f e r o r s  o r i g i n a l l y  s o l i c i t e d .  

Under t h e  c i r c u m s t a n c e s ,  w e  d o  n o t  b e l i e v e  NARF ac ted  
i m p r o p e r l y  i n  s e t t i n g  a new p r o p o s a l  r e c e i p t  d a t e  t o  a l low 
o f f e r o r s ,  i n c l u d i n g  A l l o y ,  to  p r o p o s e  o n  t h e  c h a n g e s  i n  t h e  
amendment.  I n  a n y  case,  U D R I  s h o u l d  h a v e  p ro tes ted  t h i s  
matter a t  t h a t  t i m e  i n  o r d e r  to  b e  t i m e l y  a n d  f o r  
c o n s i d e r a t i o n  u n d e r  o u r  B i d  P ro te s t  R e g u l a t i o n s .  4 C . F . R .  
§ 2 1 . 2 ( a )  ( 2 )  ( 1 9 8 5 ) .  

U D R I ' s  c o n t e n t i o n  t h a t  i t  s h o u l d  h a v e  been a w a r d e d  a 
c o n t r a c t  b a s e d  o n  i t s  i n i t i a l ,  u n s o l i c i t e d  p r o p o s a l  is 
e s s e n t i a l l y  a n  a r g u m e n t  t h a t  NARF s h o u l d  h a v e  r e s t r i c t e d  
c o m p e t i t i o n  and  awarded a s o l e - s o u r c e  c o n t r a c t .  However,  
o u r  O f f i c e  d o e s  n o t  c o n s i d e r  i t  a p p r o p r i a t e  to  r e v i e w  a 
p r o t e s t  t h a t  a n  a g e n c y  s h o u l d  p r o c u r e  a n  i t e m  f rom a 
p a r t i c u l a r  f i r m  o n  a s o l e - s o u r c e  b a s i s .  I n g e r s o l l - R a n d ,  
B-205792, J a n .  8 ,  1 9 8 2 ,  82-1 C.P.D. 11 26. T h i s  is so e v e n  
w h e r e  t h e  p r o t e s t e r  c l a ims  t h a t  i t s  p r o p r i e t a r y  p o s i t i o n  
makes  i t  t h e  o n l y  f i r m  q u a l i f i e d  t o  do t h e  w o r k .  
Marker -Model1  Associates ,  B-215049, May 2 5 ,  1984, 84-1 
C.P.D. 11 576.  

U D R I  n e x t  c o n t e n d s  t h a t  NARF r e q u i r e d  i t  to  i n c l u d e  a 
l i c e n s i n g  a g r e e m e n t  w i t h  i t s  o f f e r .  I n  r e s p o n s e  to  t h i s  
r e q u i r e m e n t ,  U D R I  s u b m i t t e d  a l i c e n s i n g  a g r e e m e n t  a t  a cos t  
t o  t h e  g o v e r n m e n t  o f  $ 3 0 0 , 0 0 0  i n  a d d i t i o n  t o  UDRI's f i x e d  
p r i c e  o f  $ 6 4 2 , 8 2 3 .  U D K I  s t a t e s  t h a t  s ince i t  was t h e  
g o v e r n m e n t  t h a t  i n s i s t e d  t h a t  i t  s u b m i t  t h e  l i c e n s i n g  
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agreemen t ,  t h e  government ,  i n  e f f e c t ,  c a u s e d  U D R I ' s  t o t a l  
e v a l u a t e d  o f f e r  of $942,823 t o  be h i g h e r  t h a n  A l l o y ' s  o f f e r  
of $810,000.  U D R I  s t a t e s  t h a t  i ts  o f f e r  s h o u l d  have been  
e v a l u a t e d  i n s t e a d  a t  $642,823, making i t  l o w .  

NARF d e n i e s  t h a t  i t  i n s i s t e d  upon a l i c e n s i n g  ag reemen t  
and t h e  i m p o s i t i o n  o f  a f e e .  NARF s t a t e s  t h a t  U D R I  i n s i s t e d  
t h a t  i ts p r o c e s s e s  were p a t e n t e d  and  a l i cense  would have  t o  
be e x e c u t e d .  

The s o l i c i t a t i o n  i t se l f  d i d  n o t  r e q u i r e  a l i c e n s i n g  
ag reemen t .  U D R I  was r e q u e s t e d ,  d u r i n g  n e g o t i a t i o n s  and  i n  
r e f e r e n c e  t o  t h e  p a r a g r a p h  e n t i t l e d  " C o s t  o f  Technology,"  of 
U D R I ' s  c o s t  p r o p o s a l ,  t o  " p l e a s e  p r o v i d e  a copy of t h e  
l i c e n s i n g  a g r e e m e n t ,  and t h e  cos t  f o r  t h e  t e c h n o l o g y  
t r a n s f e r  i f  t h e  Government w i l l  be c h a r q e d  f o r  t h i s . ' '  
( U n d e r s c o r i n g  s u p p l i e d . )  The record b e f o r e  us shows 
therefore  t h a t  U D R I  was n o t  r e q u i r e d  t o  i n s e r t  a l icense fee 
and t h a t  t h e  f e e  would be added o n l y  i f  UDRI c h o s e  t o  do 
so.  Therefore ,  w e  f i n d  t h a t  NARF p r o p e r l y  e v a l u a t e d  U D R I ' s  
p r i c e  by combining t h e  l i c e n s e  f e e  a s  a cos t  t o  t h e  
government  w i t h  i t s  b a s i c  p r i c e .  T h i s  b a s i s  of p r o t e s t  is 
d e n i e d .  

U D R I  a l s o  a l l e g e s  t h a t  A l l o y  was awarded t h e  c o n t r a c t  
e v e n  though i t  a s se r t ed  t h a t  t h e  u s e  of d a t a  p r o v i d e d  t o  t h e  
government  by its u n s o l i c i t e d  p r o p o s a l  was res t r ic ted .  
A c c o r d i n g l y ,  U D R I  contends  t h a t  A l l o y  s h o u l d  a l s o  have been 
a s s e s s e d  a l i c e n s i n g  f e e .  A l l o y ,  however ,  was o n l y  asser t -  
i n g  t h a t  i t s  p r o p r i e t a r y  i n f o r m a t i o n  s h o u l d  n o t  be  released 
t o  UDRI i n  r e s p o n s e  t o  U D R I ' s  Freedom of I n f o r m a t i o n  A c t  
r e q u e s t .  A l l o y  d i d  n o t  a s s e r t ,  a s  U D R I  d i d ,  t h a t  i ts  
p r o p r i e t a r y  i n f o r m a t i o n  r e q u i r e d  t h a t  t h e  government  pay a 
l i c e n s i n g  fee.  T h i s  bas i s  of p r o t e s t  is d e n i e d .  

U D R I  p r o t e s t s  N A R F ' s  h o l d i n g  a second r o u n d  o f  bes t  and 
f i n a l  o f f e r s .  U D R I  was s o l i c i t e d  for a second  round o f  bes t  
and  f i n a l  o f f e r s  by l e t t e r  da ted  September  5 ,  1985. T h a t  
not ice  s t a t e d  t h a t  "Offerors  may s u b m i t  r e v i s e d  p r o p o s a l s  
which  w i l l  be  c o n s i d e r e d  i n  t h e  e v a l u a t i o n  o f  award ,  pro-  
v i d e d  i t  is r e c e i v e d  n o  l a t e r  t h a t  12:OO p.m. September  11, 
1985."  U D R I  d i d  n o t  p r o t e s t  t h i s  r e q u e s t  fo r  d second round 
of b e s t  and f i n a l  o f f e r s  u n t i l  w e l l  a f t e r  t h e  da te  for 
r e c e i p t  of t h e  f i n a l  o f f e r s .  I n  p r o c u r e m e n t s  w h e r e  pro-  
p o s a l s  a r e  r e q u e s t e d ,  a l l e g e d  i m p r o p r i e t i e s  w h i c h  do n o t  
e x i s t  i n  t h e  i n i t i a l  s o l i c i t a t i o n ,  b u t  which a r e  sub-  
s e q u e n t l y  i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n  must be 
p r o t e s t e d  n o t  l a t e r  t h a n  t h e  n e x t  c l o s i n g  da te  f o r  r e c e i p t  
of p r o p o s a l s  f o l l o w i n g  t h e  i n c o r p o r a t i o n .  4 C.F.R.  
S 2 1 . 2 ( a ) ( l ) .  A c c o r d i n g l y ,  t h i s  b a s i s  of p r o t e s t  is  
u n t i m e l y  and  is  d i s m i s s e d .  Sony Corporation of America, 
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With regard to UDRI's allegation that Alloy may be 
infringing its patents, this serves no basis f o r  objection 
to award to Alloy since patent infrigements are not encom- 
passed within our bid protest function. Presto Lock, Inc., 
8-218766, Aug. 16 ,  1 9 8 5 ,  85-2 C.P.D. 41 183 .  

The protest is dismissed in part and denied in part. 
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